U.S. Department of Justice
Civil Rights Division

Principal Deputy Assistant Attorney General
950 Pennsylvania Ave, NW - RFK
Washington, DC 20530

July 15, 2015

The Honorable Nathan Deal
Office of the Governor

206 Washington Street
Suite 203, State Capitol
Atlanta, GA 30334

Mr. Sam Olens, Esq.
Attorney General of Georgia
40 Capitol Square SW
Atlanta, GA 30334

Re:  United States’ Investigation of the GeorgiawWwek for Educational and
Therapeutic Support, D.J. No. 169-19-71

Dear Governor Deal and Attorney General Olens:

The Department of Justice (the “Department”) hasmeted its investigation of the State
of Georgia (the “State”) with respect to the Gearlyetwork for Educational and Therapeutic
Support (the “GNETS Program”) and its compliancthwiitle Il of the Americans with
Disabilities Act, 42 U.S.C. 88 12131 seq. (“Title 1I” or the “ADA”). We thank the Georgia
state agencies that cooperated with our investigatncluding the Georgia Department of
Education (“GaDOE”"), which were responsive to ouesfions and requests for documents and
other data. In addition, instructional staff amlirénistrators working for the GNETS Program
and general education schools we visited were générelpful and responsive.

This letter addresses systemic unnecessary rel@ntie segregated GNETS Program
across the State of Georgia, as a result of the’St@administration, operation, and funding of the
GNETS Program, including the GNETS Program’s adimiss services, and facilities. The
GNETS Program is a statewide program intended lteedlespecial education and therapeutic
support services to children with behavior-relalezhbilities. See Ga. Comp. R. & Regs. § 160-
4-7.15(1)(a). The Department has determined HeaSBtate, in its operation and administration
of the GNETS Program, violates Title Il of the A unnecessarily segregating students with
disabilities from their peers. In addition, the BENs Program provides opportunities to its
students that are unequal to those provided testadhroughout the State who are not in the
GNETS Program. This letter constitutes noticehef Department’s findings, and of the
minimum steps that the State and its agencies takstto bring policies, practices, and
procedures into compliance with the ADA, and to edspast violations under the laBee 28
C.F.R. Part 35, Subpart F.



. INTRODUCTION

The State created the GNETS Program in 1970. if$te@NETS Program location was
a single educational center in Athens, Georgiaghatided therapeutic and educational services
for students with emotional or behavioral healteds(“behavior-related educational services”).
In 1972, the State expanded the Program to becamenark of “psycho-educational centers”
(commonly known as “psycho-ed centers”) throughbatState. Today, the GNETS Program
consists of a network of 24 regions operated byStiage, which serve approximately 5,000
students at any given time, all of whom have beiranglated disabilities. More than two-thirds
of all students in the GNETS Program attend schomgional GNETS centers (the “GNETS
Centers”), which are generally located in self-eaméd buildings that serve only students with
disabilities from multiple school districts. Otr&udents in the Program attend school in
regional GNETS school-based classrooms (the “GNEIBSsrooms”), which serve only
children with disabilities and, although the clagsns are located within general education
school buildings, they are often not the studemsied general education schools. The State,
through GaDOE, funds and operates the GNETS ProggeenGa. Comp. R. & Regs. § 160-4-
7-.15.

Our investigation found that the State unnecegsagiies on segregated settings to serve
students with behavior-related disabilities in @ETS Program, through which the State
unnecessarily segregates thousands of studentstimnpeers. The GNETS Centers severely
restrict interactions between students with disi@dsl and their peers in general education,
depriving them of the opportunity to benefit fronetstimulation and range of interactions that
occur there, including opportunities to learn, alssgand be influenced by their non-disabled
peers. Evenin GNETS Classrooms that are physgilcadated in general education school
buildings, many students placed in the Classroamsianecessarily segregated from their peers
because the Classrooms are often located in sepairags or isolated parts of school buildings,
some of which are locked and/or fenced off fromcegaused for general education programs.
Further, the State fails to ensure that admisdiotise GNETS Program are limited to only those
students for whom therapeutic and behavioral hesalthices in a segregated setting may be
necessary. In addition, the Department foundtti@vast majority of students in the GNETS
Program could participate with additional aidsygsss, and supports in the variety and rigor of
educational opportunities available in general atioa schools. Because of the State’s
administration of the Program, these students mneeessarily segregated from their peers.

Our investigation also found that the State’s adstriation of the GNETS Program
results in inequality of educational opportunitiesstudents in the Program. Students in the
GNETS Program generally do not receive grade-lmstuction that meets Georgia’s State
Standards like their peers in general educaticssoteoms. Rather, particularly at the high

L See Ga. Dept. of Ed., GNETS Operations Manual 1 (2844) (the “GNETS Operations Manual”),
available at http://www.gadoe.org/Curriculum-Instruction-andséssment/Special-Education-Services
/Documents/GNETS/FY14%200perations%20Manual.pdiDGE established the following eligibility criteriar
placement in GNETS: a child with an emotional artidvioral disorder “based upon documentation osthwerity
of the duration, frequency, and intensity of onenare of the characteristics of the disability gaty of emotional
and behavioral disorders (EBD),” or “[o]ther eliglstudents with disabilities ... [where] the freqagrintensity,
and duration of their behaviors is such that [GNEIlI&cement is deemed by those students’ IEP t¢arne
appropriate to meet the students’ needd.”



school level, students in the GNETS Program oféeeive only computer-based instruction. By
contrast, their peers in general education classsagenerally receive instruction from a teacher
certified in the subject matter they are teachamgl in the case of students with disabilities, also
from a teacher certified in special education.dshis in the GNETS Program also often lack
access to electives and extracurricular activisash as after-school athletics or clubs.
Moreover, many of the students in the GNETS Progatiend school in inferior facilities in
various states of disrepair that lack many of gedures and amenities of general education
schools, such as gymnasiums, cafeterias, libras@snce labs, music rooms, or playgrounds.
Some GNETS Centers are located in poor-qualitydingk that formerly served as schools for
black students durinde jure segregation, which have been repurposed to hbesBNETS
Program.

We conclude that the State’s administration ofGINETS Program violates Title Il. The
State administers the GNETS Program in a mannérehalts in students with disabilities being
unnecessarily segregated from their pe&= 28 C.F.R. 8§ 35.130(d). In addition, the State
discriminates against students with disabilitiethen GNETS Program by failing to ensure the
GNETS services are equal to those offered to atuelents not in the GNETS Prograffee 28
C.F.R. 8 35.130(b)(1)(ii}.

The State can reasonably modify its programs, @sli@nd services [policies, practices,
or procedures] to remedy these Title Il violatiamsl avoid discrimination against students in or
at risk of placement in the GNETS PrograSee 28 C.F.R. 8 35.130(b)(7). This can be
accomplished by properly evaluating or reevaluasitugients’ service needs and whether those
needs can be met in general education classet@olscapplying entrance and exit standards
for the Program that are appropriate, clearly idiext equitably applied, and shared with all
students and families; redirecting the State’suess to offer effective behavioral and mental
health and educational services for students vatraliior-related disabilities in, or at risk of
placement in, the GNETS Program in the most integraetting appropriate for them; and
ensuring that students in the GNETS Program wittaber-related disabilities are provided
educational and extracurricular opportunities egqoidhose of their peers in general education.
Our investigation revealed that some students ior@ea with behavior-related disabilities who
have needs similar to those of students in the GBIEffogram are being provided appropriate
services and supports to succeed in general edacathools. Thus, ensuring that other
similarly situated students in the GNETS Prograsmsarved in more integrated settings with
supports would not fundamentally alter the Staseiwice systemld.

1. INVESTIGATION

With the cooperation of the State, the Departmantyg with its experts in special
education and in administration of education andtaléhealth programs, investigated the
GNETS Program. We visited a variety of setting&/imch the State provides educational
services, including GNETS programs delivering sesito elementary, middle, and high school
students in urban, rural, and suburban areas attrestate. We also visited Georgia general
education schools serving students with and witli&bilities in the same classrooms with

2 The Department makes no findings regarding ahgrgbopulation of students with disabilities widspect
to the educational programs or services providgtiem in Georgia or any other state.
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general education and special education co-teacligrsng each visit, we interviewed general
education teachers, special education teachersnetirators, counselors, and other staff. We
also toured an extensive number of facilities anskoved classroom instruction.

The Department also collected and analyzed datandmwination relating to the GNETS
Program. We reviewed tens of thousands of pagescofds, as well as annual GNETS
Program reviews conducted by the regional programasby the State. Our review included
information related to the GNETS Program structumd design, practices and procedures
(including admission and exit criteria), and studsitcomes. In addition, we reviewed the 2010
audit of the Program by the Georgia Departmentudis and Accounts, Performance Audit
Operations Division, and met with the State’s awrdit The Department also reviewed the
strategic plans for the GNETS Program develope@&#YOE. The Department interviewed a
range of stakeholders, including parents, studsitksdisabilities in the GNETS Program,
students with disabilities not in the GNETS Progrardividuals who previously received
services through the GNETS Program, community mespla@d mental and behavioral health
service providers in multiple locations across @eor

1. FACTUAL BACKGROUND

In 1976, the State General Assembly reorganizeéGtdwgia Psychoeducational
Network into 24 regions run by the State. TheeStahamed the Program the “Georgia Network
for Educational and Therapeutic Support” in 2000he Program currently serves all of the
State’s 181 school districts, with some regionsviddially serving over a dozen school
districts® Accordingly, regions vary in size: some servéeasas 60 students, while others
serve nearly 500 students. Each region operadéfeeent combination of GNETS Centers and
GNETS Classrooms, the locations of which may chdrage year to yeat.

For over 40 years, the State has been operatigglateng, and funding the GNETS
Progran® The Rules and Regulations of the State of Gealgfime the authority and
responsibilities of GaDOE in the operation of thdEI'S Program, including receiving
appropriations from the legislature for the fundargl operation of the PrograrSee Ga. Comp.
R. & Regs§ 160-4-7-.15(3)(a). For fiscal year 2014-201%, $tate allocated over $70 million
in State and federal dollars to the GNETS Progtaough a line item in the State budget

s See Georgia Department of Audits and Accounts PerforceaAudit Operations, Georgia Network for
Educational and Therapeutic Support (GNETS), Ext@l{Oct. 2010) (“Georgia Audit’available at

http: //www.gahsc.org/nnm/2010/educati onal %20and%20ther apeuti c%20suppor t%20-%20gnets%5B1%5D . pdf
(depicting a map of “GNETS Catchment Areas” with thcations of and counties served by each of h&IRETS
programs).

4 For example, the Oak Tree Program, one of thee@ibnal GNETS programs, serves students from eight
school districts in southwest Georgia. At the tiofi@ur investigation, students in GNETS from Bakaougherty,
Lee, Terrell, and Worth Counties attended schoal @GNETS Center located in Dougherty County. Sttgiffom
Early and Miller Counties attended school at a GEEJenter located in Early County. Students frorth@Qan
County attended school in a GNETS Classroom lodatad elementary school in Calhoun County.

5 See Ga. Comp. R. & Reg8 160-4-7-.15; GNETS Operations Manual.
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separate from the State’s funding of public sch®dBy statute, each of the 24 GNETS regions
has a separate fiscal agent: a Regional Educati8eralce Agency (“RESA”) or a local
educational agency (“LEA”) (the “Fiscal Agents"§ee Ga. Code Ann. § 20-2-270/1The

Fiscal Agents submit annual GNETS Program appbaatiincluding annual budgets, to GaDOE
for review and approval. GNETS Operations Mantél7a GaDOE then provides funding to
the Fiscal Agents, which then distribute allocdgnts” to each GNETS region for the
ongoing operation of the programSeeid. The State uses its discretion and authority to
prescribe the terms of each grant, each year,aretjtire each GNETS region to comply with
GaDOE requirements, including the GNETS entranceeait policies and procedures. GaDOE
reviews every grant each year and may change tims t&f the grant for programmatic or
administrative reasons in its sole discretion.

As part of its oversight responsibility, GaDOE esjuired to develop regulations and
procedures pertaining to the operation of GNET $oregg subject to review by the State Board
of Education; review proposals for funding and med@mmendations to the State Board of
Education; award funding to the Fiscal Agents fer GNETS regions; and “ensure that all
GNETS regions have an on-going system for documegmifectiveness and program
improvement based on GaDOE requirements and guedamim stakeholders.Td.® The State
retains authority to limit or terminate funding fany GNETS region that does not meet State
review standards or that fails to report adequatalthe management of the GNETS Program.
The State, through GaDOE regulations and the tefrtiee Operations Manual, is responsible
for the GNETS Program’s fiscal integrity, the gtiaind nature of services being delivered in
GNETS regions, oversight of staffing and classtiocs, and fidelity of implementation of an
education program for students in GNETS regions.ditated by the Operations Manual,
GNETS administrators and other personnel partieipastudent placement decisions and are
involved with making the initial recommendationtthastudent in GNETS be considered for
transition back to the general education program.

6 See HB 744 FY 2014-15 Appropriations Bill, §23.18ailable at
https://opb.georgia.gov/sites/opb.georgia.govifitdated_files/site_page/HB%20744%20-
%20FY%202015%20Appropriations%20Bill.pdf. Morett8 million of the appropriation for the GNETS
Program comes from federal fundsl.

7 The Fiscal Agents for the GNETS Program are imséntalities of the State for purposes of Titleflthe
ADA. In some cases, the GNETS Program Fiscal Agalsio provide technical assistance, teacher tigini
enhancement programs, and other forms of Stateeflirdrichment and guidance for GNETS programsein th
region. The Fiscal Agents primarily handle admaigve and funding matters, but they provide diieteractions
between the State and GNETS programs on a regasis.b

8 The Georgia Audit (at 10) describes in detailimnitoring process: “Currently, GaDOE monitors
[GNETS] Program performance through Focused Mainigosite visits to two Programs each year, baseithen
Georgia Continuous Improvement Monitoring Proc&GIMP). Programs are selected based on theiivelat
ranked performance as reported on the GNETS AriRepbrt. Review teams, composed of GaDOE Special
Education employees, a GNETS director and a cagprgial education director examine the progranciitias,
policies and procedures, instructional programsjesit achievement, and behavioral concerns agregin to
IDEA regulations. At the conclusion of the reviemCorrective Action Plan is developed if neede@DGE
personnel also recently conducted Safety Assessmésbme GNETS program facilities and made
recommendations for repairs.”



[V.STATUTORY AND REGULATORY BACKGROUND

Title Il is part of the ADA'’s “clear and comprehéws national mandate” to end
discrimination against and ensure equality of oppuoty for persons with disabilities. 42 U.S.C.
§ 12101(b)(1), (7). Atthe time of the ADA’s enaeint, Congress found that such
discrimination persisted in virtually all aspectsAmerican life, including in “education ... and
access to public services3eid. 8§ 12101(a)(3). Congress further found that tb&ateon and
segregation of individuals with disabilities “camiie[d] to be a serious and pervasive social
problem.” 1d. § 12101(a)(2). The directives of Title Il, its tégtions and guidance, in addition
to relevant jurisprudence, demonstrate that Titt# the ADA prohibits discrimination against
and unnecessary segregation of students with digain educational settings.

Title Il of the ADA prohibits state and local gowenent entities from discriminating on
the basis of disability. The State and its agenare public entities under the ADA and thus
subject to the statute’s nondiscrimination mand&e42 U.S.C. § 12131; 28 C.F.R. § 35.104.
Specifically, Title Il mandates that no qualifiedlividual with a disability shall, by reason of
such disability, be excluded from participatioroinbe denied the benefits of the services,
programs, or activities of a public entity, or hibgected to discrimination by any such entity.
See42 U.S.C. §12132; 28 C.F.R. § 35.130(a). Purstea@ongressional directive, 42 U.S.C. 8
12134, the Department has issued regulations ingrieng Title Il of the ADA. See 28 C.F.R.
pt. 35?2 A public entity thus discriminates on the badiglieability when it, among other actions,
(1) denies a qualified individual with a disabilitye opportunity to participate in or benefit from
a benefit or service; (2) affords a qualified indival with a disability an opportunity to
participate in or benefit from a benefit or servibat is not equal to that afforded others; (3)
provides a qualified individual with a disabilityitv a benefit or service that is not as effective i
affording equal opportunity to obtain the same Itesoi gain the same benefit, or to reach the
same level of achievement as that provided to sfluer(4) otherwise limits a qualified
individual with a disability in the enjoyment ofyaright, privilege, advantage, or opportunity
enjoyed by others receiving the benefit or serviz8.C.F.R. 8 35.130(b)(2)(i), (i), (iii), (vii).
Additionally, a public entity may not utilize crita or methods of administration that have the
effect of discriminating against students with diises. Id. at § 35.130(b)(3).

Title Il further requires public entities to pro@dervices in the most integrated setting
appropriate to the needs of individuals with dibaés. See 28 C.F.R. § 35.130(d). Integrated
settings are those that provide individuals witkadilities opportunities to live, work, and
receive services in the greater community, likevilddials without disabilitied® Segregated

° As the Supreme Court recognized, “[b]ecause thgatment [of Justice] is the agency directed by
Congress to issue regulations implementing Title. llits views warrant respectOlmstead v. L.C., 527 U.S. 581,
597-98 (1999). The Court emphasized that “the-vezlsoned views of the agencies implementing atstat
constitute a body of experience and informed judgri@which courts and litigants may properly régor
guidance.” Id. (citing Bragdon v. Abbott, 524 U.S. 624, 642 (1998)).

10 See “Statement of the Department of Justice on Enfole of the Integration Mandate of Title Il of the
Americans with Disabilities Act an@Imstead v. L.C.,” Question 1 (June 22, 201Byailable at
http://www.ada.gov/olmstead/q&a_olmstead.htee also Lane v. Kitzhaber, 841 F. Supp. 2d 1199, 1206 (D. Or.
2013) (holding that there exists “no statutoryegulatory basis for concluding that the integratisendate to
provide services in the most integrated setting@mpate applies only where the plaintiff facessk of
institutionalization in a residential setting.”).



settings, by contrast, are those populated exalysor primarily with individuals with
disabilities. In the education context, a segregiaetting is one that fails to provide a student
with opportunities to interact with his or her peaithout disabilities to the fullest extent
appropriate to the needs of the studese 28 C.F.R. pt. 35, App. B, at 685.

The Supreme Court addressed Title II's integrati@mdate irOlmstead v. L.C., 527
U.S. 581 (1999). The Court held that a State oiisoates against individuals with disabilities
under Title 1l of the ADA when it fails to offer comunity-based services where (a) such
services are appropriate; (b) the affected perdonsot oppose community-based treatment; and
(c) community-based services can be reasonablyraoocdlated, taking into account the
resources available to the entity and the needshefrs who are receiving disability services
from the entity. Id. at 587. InOlmstead, the Supreme Court recognized that unjustified
segregation of persons with disabilities “perpeg[dftunwarranted assumptions that persons so
isolated are incapable or unworthy of participaiimgommunity life.” Id. The Court further
held that such segregation “severely diminisheetiegyday life activities of individuals,
including family relations, social contacts, wontions, economic independence, educational
advancement, and cultural enrichmenid’ at 601, 607-08.

Just as the plaintiffs i@Imstead faced the day-to-day injury of segregation in an
institutional residential setting, students witkabilities who have been inappropriately
segregated from their peers without disabilitis® dace tremendous ongoing harms: they may
become victims of unwarranted stigma and may bepof essential opportunities to learn
and to develop skills enabling them to effectivehgage with their peers in ways that teach them
to participate in mainstream society as they matteeadulthood! These injuries are
exacerbated when, as in the GNETS Program, eduaasettings are unequal to, and less
effective than, the settings provided to studentsomt disabilities.

Title Il requires that a public entity make readaleanodifications to its policies,
practices, or procedures when necessary to avsadihination on the basis of disability, unless
the public entity can demonstrate that doing soldvundamentally alter the nature of the
service, program, or activityld. 8 35.130(b)(7). The State must, therefore, maksanable
modifications to its programs to ensure that sttglenth disabilities are not denied equal
educational opportunities, and receive serviceaeemmost integrated setting appropriate to their
needs unless doing so would fundamentally alte6tage’s service system, taking into account
the State’s resources and responsibilities to attugtents with disabilities throughout the State.
See Olmstead, 527 U.S. at 597.

1 One court has stated that a school’'s decisigotate a student with disabilities during the ssHonch
period alone may violat®lmstead: “the comments of th@®Imstead Court about the effects of needlessly
relinquishing participation in community life apdly schools]. Eating lunch with other studentalddoe
considered an integral part of the public schoglegience” in which children with disabilities, witkasonable
accommodations, are entitled to participakeM. v. Hyde Park Central Sch. Dist., 381 F. Supp. 2d 343, 360
(S.D.N.Y. 2005) (citingOImstead, 527 U.S. at 581). The inappropriate segregatf@tudents in the GNETS
Program excludes those students, not just fromirtagral part of the public school experience,” bfien from the
entire public school experience enjoyed by their pe&=id.
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V. FINDINGS

We conclude that the State violates the ADA andrdisnates against children with
disabilities by unnecessarily relying on, and drepincentives for school districts to choose, a
segregated GNETS program to provide behaviorahaetal health services, and by providing
students in the GNETS Program opportunities ta@péte in services that are unequal to the
services offered to students outside the GNETSrBmgSee 28 C.F.R. §35.130(d); (b)(1)(ii)
and (iii). The State of Georgia has unnecessarntyunjustifiably relied on segregated GNETS
programs to the exclusion of integrated alternativie addition, this unnecessary segregation
results in unequal opportunities for students @@@NETS ProgramSee 28 C.F.R. §
35.130(b)(1)(i), (ii), (iii), (vii). Our investigégon found that the majority of the students in the
GNETS Program could receive services in more iategr educational settings-e., settings
enabling them to learn and interact with their paithout disabilities to the fullest extent
possible—and would not oppose more integrated &esviAs a result, these students have been
denied access to educational programs, benefiiss@mwices enjoyed by other students with and
without disabilities who are not in the GNETS Paogr To remedy these harms, the State can
make reasonable modifications to its service systeemsure that students in or at risk of
entering the GNETS Program are educated in moegrated settings and that those students are
provided educational and extracurricular prograsesyices, and facilities equal to those
provided to students in general education prografas42 U.S.C. § 12132; 28 C.F.R. §
35.130(b)(7). Our specific findings are set fdslow. The State must promptly take action to
remedy these violations.

A. The State Failsto Provide Servicesto Studentsin the GNETS Program in the
Most Integrated Setting Appropriateto their Needs

We find that the State’s administration of behaviated educational services through
the GNETS Program causes students with behaviategtdisabilities to be unnecessarily
segregated from their peers and fails to proviésdtstudents services in the most integrated
educational settings appropriate to their nee@C.E.R. § 35.130(d). Based on our
investigation, including the findings of our exgemearly all students in the GNETS Program
could receive services in more integrated settibgsdo not have the opportunity to do so.

1. A Majority of Students in the GNETS Program Ree&ervices in
Segregated Settings

Most students in the GNETS Program spend theireeatihool day, including meals,
exclusively with other students with disabilitiesthe Program. Most of the GNETS Centers
across the State are physically separated fromrglesgucation schools. Two-thirds, or about
3,100 GNETS Program students, attended schoos@geegated GNETS Center during the
2012-13 school year, where they had little to npastunity to interact with peers outside the
GNETS Program. Similarly, we found that many GNEJI&ssrooms, even though located in or
adjacent to general education schools, do not ersibtients to interact with their peers who are



not in the GNETS Prografi. Many GNETS Classrooms are isolated in the basenuen
wholly-segregated wings of general education s&)auwlth separate entrances exclusively for
use by students in the GNETS Program. Other GNE&Ssrooms are in separate buildings or
trailers on the campuses of general education $e€hddese Classrooms function more like
GNETS Centers, where students have no opportumdtiegeract with peers outside the Program
or to participate in many of the activities andvgesgs offered in the general education
environment.

For example, we visited the Flint Area GNETS Pragravhere over 40 students are
placed in GNETS Classrooms in a segregated wirgggaieral education high school. Students
in the GNETS Program have separate restrooms bbeatkin their wing. Although students in
the GNETS Program eat lunch in the high schooltedte they have a separate lunch period,
during which time no general education studentpezeent. The GNETS Program wing has its
own building entrance with a metal detector thatE318 Program students must pass through
before entering the school building. By contrést, general education students enter the school
through the front door of the same large buildinbere there are no metal detectors. GNETS
Program staff reported that none of the GNETS Rrogstudents have any interaction with their
general education peers during the school day, thamgh they attend school in the same
building. Similarly, our investigation found thatGNETS Classroom in the Northwest Georgia
GNETS Program is located in the basement of a géreducation school with its own separate
entrance. The students in this GNETS Classroomrtegly never leave the basement or interact
with any other students during the school day. r@leea large sign hanging at the front of this
GNETS Classroom that says “DETENTION,” becauseGlassroom is also used for detention
outside regular school hours.

The negative effects of inappropriate segregatmed by students in the GNETS
Program are readily apparent. One student in tHET®S Program stated, “school is like prison
where | am in the weird class.” He attributes thitarge part to isolation and distance from
other students in the general education commua#ye does not have the opportunity to
interact with these students during the school dsgcording to a number of other students we
spoke with, the GNETS Program denies them somieeoffitost basic elements of a typical
childhood school experience. One student repdeelthg frustrated and “like an outcast” in the
GNETS Program, and was upset about not having@ostdtker like “normal” high school
students. Another parent remarked that her daught® attends the GNETS Program,
desperately wishes to have her picture taken asiddad in a yearbook, as all her friends in
general education schools do, as this would givealsense of belonging and community that
she craves. We learned that students in the GNE®§ram also face substantial stigma, with
one parent stating, “once you are in GNETS yowcarsidered a ‘bad kid.” It's a warehouse for
kids the school system doesn’t want or know howdal with.” Several parents and students
with whom we spoke compared the GNETS Programismps, because the students were
unable to interact with their non-disabled peers taey felt trapped in the GNETS Program.

12 Some GNETS Classrooms that we visited did allowsfudents in the GNETS Program to interact with
their peers in general education to the extent@pjate to their needs. For example, Grayson Iigool, a
general education high school in Gwinnett Counat the visited, had one GNETS Classroom, where stade
the GNETS Program were served for one or more gemper school day, but each student was also ategjkvith
their peers in the general education classroomatflast one period per day.
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2. The State Unnecessarily Relies on Seqgregategints Within the
GNETS Program to Serve Students with Behavior-Rdl&tisabilities

The State unnecessarily relies on, and has cregeificant incentives for school
districts to choose, segregated educational envienits to provide behavior-related educational
services to thousands of students through the GNE®§ram, rather than providing or paying
for these services and supports in integrated ¢idned settings. Rather than ensuring that
students with behavior-related disabilities haveeas to necessary therapeutic and educational
supports in integrated settings, the State admenmsishe GNETS Program in a manner that
undermines the availability of these services imanintegrated settings. This causes thousands
of students with disabilities to be unnecessaelyregated from their peers and receive fewer
opportunities for quality services. While the Depegent observed a few instances of students
with behavior-related disabilities being appro@iatserved in integrated settings, as discussed
below, overall, we found that the State makes cedapport services, such as staff specially
trained in behavior interventions and functiondidaor assessments (“FBAS”), available only
in the segregated GNETS Program. Multiple geregtatation school administrators reported
that “therapeutic services are not available iul@gschools; they're only available in GNETS.”
We found that the State did not provide servicanamy of the general education schools that
we visited to support the range of program opt@md modifications necessary to serve the
diverse needs of students with behavior-relatealdises in integrated settings.

In addition, the State does not provide teachegemeral education schools with the
training to enable them to effectively support st with behavior-related disabilities in an
integrated setting. General education teachetswihiom we spoke report receiving very little,
if any, training on how to serve students with hetiarelated disabilities. Special education
teachers outside the GNETS Program also reportrtbegt more training on how to serve
students with behavior-related disabilities. Iritlege spoke with multiple special education
teachers who had never had training on how to dra#havior intervention plan, which is a core
component of the provision of education services student with a behavior-related disability.

The State’s unnecessary reliance on the segreGMNé&d’S Program is also reflected in
the difficulty that students experience when tryiadransition out of the GNETS Program into
more integrated education environments. The $¢apaires that, when a student enters the
GNETS Program, exit criteria are developed “bagmzhithe behaviors that necessitated GNETS
services and the data that supported the placemienpractice, we found not only that the exit
criteria developed for most students were vagueoderplate, but also that exit criteria often
contained higher standards of behavior than woaldxpected of students in general education
schools, effectively rendering students with bebawelated disabilities “stuck” in segregated
GNETS programs. Our investigation revealed thatetkit criteria for numerous students stated
that the student must maintain physical self cdritd® percent of the time. Such a standard may
be difficult for a student whose behavior issuesdirectly related to his or her disabilities asd i
a higher standard of behavior than would be expeat@ student without disabilities in the

13 Our investigation determined that the therapesgiwices allegedly available in GNETS regionsadren
not readily available. Many GNETS Program staffoieed that their budgets do not allow for exteagherapeutic
staff or interventions, and no GNETS regions thatwsited were able to offer a wide array of thet#jc services
to all of their students.
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general education environment. Indeed, our rewkdata and interviews with individuals
knowledgeable about the GNETS Program indicatetdstiudents often spend many years
continuously placed in GNETS Program settings, sorde families we spoke with commented
that the GNETS Program placements feel “permandvibteover, the Georgia Audit showed
that the average length of stay for a studentenGNETS Program is approximately four years.

3. Most Students in the GNETS Program Could be&kiv More
Integrated Settings and Would Not Oppose More hated Services

The State discriminates against students with behaslated disabilities by providing
behavior-related educational services in segregagtohgs rather than offering those services in
more integrated settings appropriate to their nedaording to our experts, students with
behavior-related disabilities who are placed inregated settings in the GNETS Program would
benefit from the general education setting bectemehers there often have higher expectations
of their students, and students are exposed tedeael standards and could be grouped
according to their strengths with their peers nadhe GNETS Program. They would also learn
appropriate behaviors modeled by their peers caigidhe GNETS Program and receive the
opportunity to practice those behaviors in a natemaironment. Students with behavior-related
disabilities currently in the GNETS Program carshecessfully educated in more integrated
settings in general education schools, if providéti appropriate services and supports in those
settings. Students with behavior-related disagditmay need individualized behavior
intervention plans, crisis plans, mentoring, arteeotndividualized supports, but all of those
services can and should be provided by the Stajeneral education schools.

Despite the State’s discriminatory policies andcpcas that often result in the
inappropriate segregation of students into GNETdg@ms, our investigation revealed instances
where Georgia students with disabilities similastedents in the GNETS Program are
successfully receiving educational services ingrdated classrooms with supplemental special
education services and other individualized comtyunental health and behavioral support
services. For example, Black’s Mill Elementary &hin Dawson County School District has a
program that provides supports and services testsdvith disabilities, most of whom have
behavior-related disabilities, in an integratedegaheducation setting where they spend some
time in a small therapeutic classroom and atteasisels with their peers for other parts of the
day. The principal and teachers work hard to entwase students are a full part of the school
community. Some schools and school districts laaglsproportionately low number of students
in the GNETS Program, precisely because they offssurces that provide supports and services
that offer alternatives to segregated classroordsan prevent such placements. For example,
Luella High School in Henry County School Distrinas few students in the GNETS Program,
but has a large number of students with disalslitiecluding behavior-related disabilities,
placed in integrated environments. These studer@ey of whom might be placed in segregated
settings within the GNETS Program if they attendtter school districts, participate actively in
all aspects of the high school experience, inclgidionors and advanced placement classes,
band, sports, and other extracurricular activities.

Some students with behavior-related disabilitié® Wwave returned from or avoided
placement in the GNETS Program have been successgieheral education classrooms. We
met parents who were able to convince school adtnators to allow their children with
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behavior-related disabilities to enroll in a getheducation school building with supports, when
the child’s initial recommended placement was Bm@NETS Program. These parents reported
that their children are thriving in their integrdtenvironments in school, some even taking
honors courses, and socializing regularly with pedhese students get extra support from their
teachers, who are aware of their needs and pdtéiggers, and how to respond to them. In
these situations, special education teachers damgullarly with the general education teachers
and the students’ parents to ensure continuityag@paopriateness of services and supports.

In fact, we found that many students’ placements@GNETS Program are not based
upon a determination of individualized need for aewice offered by the Program. Rather,
factors such as geography and the availabilityitefrative services influence placement
decisions. For example, the Alpine GNETS Centeresefifteen school districts in a region of
northeast Georgia. Alpine’s GNETS Center is lodaeuth of Blood Mountain, and travel time
over the mountain is lengthy. Alpine GNETS Progrtaff reported that students north of
Blood Mountain in Rabun, Towns, and Union Counéiesserved in GNETS Classrooms, while
students who reside on the south side of the moumd 2 other different school districts are all
served in GNETS Centers. In 2012-2013, six GNEIgtons (Cedarwood Program, Coastal
Academy, Harrell Learning Center, Horizon Acade®gthways Educational Program, and
Rutland Academy) only operated GNETS Centers aniehai have GNETS Classrooms, so
students in those regions were only placed in GNE&®ters. The Flint Area Learning Program
only operated GNETS Classrooms, so students iritire school districts served by the Flint
Area Learning Program were not placed in GNETS €rsnt

4. The State Administers its GNETS Services in & Waat Unnecessarily
Segregates Students with Behavior-Related Disegsilénd Puts Other
Such Students at Serious Risk of Unnecessary Ssgeg

Through its administration of the GNETS Prograne, 8tate unnecessarily segregates
students with behavior-related disabilities. That&s establishment of the GNETS Program, its
control over the structure of the Program, andniémdates governing the admission of students
into and exit out of the Program, have resultetthausands of students with disabilities being
unnecessarily segregated from their peers in scbéieh for years on end.

We recognize that individual school districts ugubblve primary responsibility for
providing special education and related servicegudents with disabilities under the
Individuals with Disabilities Education Act (“IDEA” States also have responsibilities under the
IDEA.'* Additionally, the Americans with Disabilities Athposes responsibilities on both
states and school districts. Generally, the salistarequirements of the ADA regarding most
integrated setting will be met through proper innpdmtation of the relevant IDEA
requirements® However, through its administration of the GNERi®gram, including

14 The Department of Education, and not the DepartrogJustice, administers the Individuals with
Disabilities Education Act (“IDEA”), 20 U.S.C. §800et seq., and promulgates, interprets, and enforces the
regulation implementing that statute. 34 C.F.Rt B@0. This Letter of Findings is not based ugonIDEA and
does not affect Georgia’s obligations to complyhwitie IDEA or federal regulations thereunder.

15 But see RK. v. Bd. of Educ. of Scott Cnty., No. 5: 09-CV-344-JMH, 2014 WL 4277482, at *6-7 (EK)y.
Aug. 28, 2014) (noting that Title 1I's requiremermt® broader than the requirements of the IDEA).
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establishing, funding, creating and implementinggpam standards, and conducting evaluation
and monitoring, the State has largely taken ovemptiovision of mental health and behavior-
related educational services for thousands of stisdeith disabilities in Georgia and has offered
those services only in segregated settings. ThetheaState has implemented the Program has
both violated its own obligations under the ADA amdtlermined LEAS’ implementation of their
IDEA responsibilities.

Georgia law required GaDOE to develop regulatioms@ocedures pertaining to the
operation of the GNETS Program. Ga. Comp. R. &R&d.60-4-7-.15(3)(a). Pursuant to that
requirement, GaDOE has issued regulations regattagligibility of students for GNETS
services, requirements for the transition of stislent of GNETS programs, and various
documentation and data collection requirement&SNETS programs.

Through our investigation, we found that placemerthe GNETS Programs generally
starts with a referral for GNETS services from shedent’s school. A GNETS Program
administrator reviews the referral to determine thbethe GNETS Program is an appropriate
placement. When the GNETS Program administrat@roiénes that a student needs the
behavior-related educational services providethenGNETS Program, an IEP meeting is
convened where the school personnel and GNETS &rogersonnel tell the student’s family
that they wish to place the student in the GNET&RmM® School officials inform parents that
the services and supports their children need rlyeavailable in the GNETS Program. A
number of parents reported, and our review of @ ordicated, that their children were often
immediately referred to the GNETS Program afterioo&lent or several interrelated incidents
associated with a single event or problem, sualsagy inappropriate language with a teacher on
more than one occasion. Many parents also reptragdafter their child was referred to the
GNETS Program, they attended a meeting where #leyplushed” or “forced” by GNETS
Program staff and LEA staff into agreeing to a eggted placement in the GNETS Program.

The State’s support and development of GNETS Hastefely created one placement
option for many students with behavior-related lis#zes to the exclusion of all others. This
structure limits the State-funded resources avialadomeet the needs of children with
disabilities for mental health and behavior-relageldcational serviced. For example, one
family reported that, at the first meeting followitheir child’s initial referral for special
education services, they were told that the childtnnrmmediately transfer to a segregated
placement within the GNETS Program and there werether services, supports, or alternatives
that might have enabled the child to remain in@egal education setting for even a small
portion of the day. Another family reported thafter he was being verbally disruptive and
refusing to complete his class work, their childsvgaspended for ten days and sent to a
segregated placement within the GNETS Program. chlié had only been in his current
placement—a self-contained special education @agsin a general education facility—for
fourteen days, and the GNETS Program offered hiralteonative services besides placement in
a segregated setting. Another parent reported it appropriate services and supports, her

16 Georgia regulations require a GNETS Program aigtnator to attend IEP meetings when a student is
placed in the GNETS Program or referred for plaggrnmthe GNETS Prograntsee GNETS Operations Manual at
14; Ga. Comp. R. & Regs. § 160-4-7-.06(5).

1 20 U.S.C. § 1412(a)(5); 34 C.F.R. 8 300.115.
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child had been fully and successfully integrated angeneral education classroom in another
state. When she came to Georgia, the parent aéisietder child be placed in a general
education school and for the school to providestimae level of integration and services that her
child received in the other state, but insteadchdd was placed, against her wishes, in a
segregated GNETS Program on a full-time basisewige, another family reported that their
child had been very successful academically interattate attending a charter school where she
was in integrated general education classes withcgs and supports, but when they arrived in
Georgia, they were told that the child had no chdict to attend a segregated placement in a
GNETS Centet® Although all these children may have been in n&fatierapeutic and
behavioral services and supports in connection thigir behavior-related disabilities, the State
is responsible for ensuring that these servicessapgorts are delivered in the most integrated
setting appropriate to the needs of these indivgduBurther, the State must ensure that any
students who remain in the GNETS Program receifeetdfe and equal benefits. While
providing services in a more segregated educatsetiihg may be permissible for some
students for whom such a program is necessary i@vitles equal and effective benefits, this is
true only when the student’s participation in tegregated program is based upon meaningful
information and parental input in the placemenigien.

The State’s support, development, and control thhemanagement of the GNETS
Program results in the unnecessary segregatiamaésts with disabilities from their peers.
Further, the State’s administration of the GNET&gPam places students with behavior-related
disabilities currently in integrated educationdtisgs at an ongoing risk of unnecessary
segregation in the GNETS Program. The ADA’s prib@s extend to individuals who are at
serious risk of inappropriate segregation due tdipentities’ policies, practices, and
procedures.See Pashby v. Delia, 709 F.3d 307, 322 (4th Cir. 2018);R. v. Dreyfus, 697 F.3d
706, 734 (9th Cir. 2012) (“An ADA plaintiff need hshow that institutionalization is
‘inevitable’ or that she has ‘no choice’ but to subto institutional care in order to state a
violation of the integration mandate[;] [r]athemplaintiff need only show that the challenged
state action creates a serious risk of institutivation.”); Fisher v. Okla. Health Care Auth.,

335 F.3d 1175, 1181 (10th Cir. 2003) (“[P]rotectidof the ADA'’s integration mandate] would
be meaningless if plaintiffs were required to sggte themselves by entering an institution
before they could challenge an allegedly discrifanalaw or policy that threatens to force them
into segregated isolation.”). The State failsriewge that students with behavior-related
disabilities receive services and supports, inclgdiffective and coordinated mental health
services, which could enable them to remain irheoreturned to, integrated educational
placements appropriate to their needs.

18 In addition, we found that, once students argaes to GNETS programs, families have a signifi¢ack
of choice about their children’s education, conttibg to the inappropriate nature of the segregaticGNETS
programs. Families generally cannot choose whetteér children are placed in GNETS Centers or €lasms, or
the particular GNETS Center or Classroom to whinghirtchild will be assigned. By contrast, Georgfiiers
students not in the GNETS Program opportunitie®fmn enrolimentsée Ga. Code Ann§§ 20-14-41; 20-2-294;
20-2-293; Ga. Comp. R. & Regs § 160-5-4-.09), althgfor a choice of public schools, with some exueys.
General education students also have choices il @nmagnet schools and other programs of spieeidl
instruction that are not offered to students in@METS Program. According to our experts, prowgdihoices in
educational placements and opportunities is an itappmotivator for students to be successful hostand a lack
of choice (or the lack of any opportunity for ch@jidn classes, schools, or programs, takes awagisedfor
educational progress.
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B. The Segregated GNETS Program Provides Unequal Educational
Opportunitiesto Students

Our investigation found that students with disaiesdi who receive services in the GNETS
Program are not provided equal educational oppitiggrand benefits to those enjoyed by those
students who are not in the GNETS Program. Weddhat the elective courses and extra-
curricular opportunities offered in the GNETS Pragrare unequal to those provided outside of
the Program, leaving students in the GNETS Progvémfew or no opportunities to participate
in rigorous academic courses or other activities émrich traditional core academic subjects.
See 28 C.F.R. 8 35.130(b)(1)(i), (ii). We also foutiéhit many of the students in the GNETS
Program attend school in facilities that are irdetd those that students who are not in the
GNETS Program attend, impairing the educationabdpnity of students in the GNETS
Program to access equal educational services araditse See 28 C.F.R. § 35.130(b)(2)(ii),

(vi). These deficiencies also impair studentogunities to seek the same educational
benefits and achievements as those enjoyed byrggidetside of the GNETS Progrargee 28
C.F.R. 8 35.130(b)(2)(iii).

1. The State Does Not Offer Students in the GNEAdgam Equal
Opportunities to Participate in Elective Course&xgiracurricular
Activities

Compared to students outside the GNETS Programiests in the GNETS Program are
not provided equal opportunities to participateaingd some are entirely denied access to,
electives and extracurricular activitieSee 28 C.F.R. 8 35.130(b)(2)(i), (ii). At many GNETS
Program locations (particularly GNETS Centers) stid receive instruction only in core
academic subjects and do not have any opportumpaiticipate in art, music, foreign language,
vocational courses, gifted, advanced placemenipisacourses, or other electives. To the extent
that GNETS programs offer elective courses, theyganerally limited exclusively to computer-
based courses. Computer-based courses fail tadertve student—teacher, student—peer
interactions and learning opportunities that stislenthe GNETS Program would receive if
they could take the courses in a general educatibool. Moreover, we found that GNETS
programs offer very few formal art or music progsammnd that some GNETS Centers do not
offer physical education at all. By comparison,faend that students receiving services outside
the GNETS Program typically enjoy ample opport@sitio participate in these activities. Our
experts found no reason why students placed iGHMETS Program could not participate in and
benefit from these educational opportunities. Mpakents reported that their children excelled
in art, music, physical education, or other sulgjgsbme covered only in elective courses) and
believed that, if given the opportunity to partaie in such classes, would benefit greatly from
that experience. For example, we spoke with tmemaf a gifted student placed at a GNETS
Center. This student had an IEP that stated #hatds to receive schoolwork from his gifted
teacher while in the GNETS Center; however, thdesttinever received schoolwork from the
gifted program. He was eventually told that heldaot participate in the gifted program while
in the GNETS Program.

The structure and administration of the GNETS Raogalso prevents students in the
Program from having equal opportunities to partitgin extracurricular activities offered at
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their general education schools. Students thahteeviewed also expressed disappointment that
their GNETS Centers did not generally offer oppoitias to attend school dances, football
games, or other social events —extracurriculavdiets that are available to their peers outside
the GNETS Program that contribute significanthgteial, emotional, and educational
development. Staff at the H.A.V.E.N. GNETS prograintiawthorne School in Cobb County
stated that students in the GNETS program are erotifted to participate in extra-curricular
activities offered at their home schools. Whilensostaff at GNETS Centers reported that
students in the GNETS Program are permitted togyaeite in extracurricular activities at their
home schools while attending a GNETS Center, tlsxy state that few, if any, do so because of
the difficulty of scheduling transportation and ethogistics between two separate buildings.
Indeed, at the time of our investigation, we ledrtiet no student in the Woodall GNETS
Program, which serves nine school districts in \BlesGeorgia, had ever participated in any
extracurricular activities.

2. The GNETS Program’s Facilities and Learning Esmvinents are Unequal
to Those of Other Settings

We also found that the facilities in which manydsgnts in the GNETS Program receive
services—both GNETS Centers and GNETS Classroomsretdprovide equal educational
opportunities and are typically inferior to genezdlication facilities in Georgigsee 28 C.F.R.

8 35.130(b)(1)(i), (ii), (vii). Most GNETS Centettsat we visited are located in old school
buildings that previously accommodated general atiloe students, but the general education
programs have since moved to newer, more modeldithgs. As noted above, some GNETS
Centers are located in buildings that formerly edras schools for black students durdegure
segregation. Our investigation found that manthefGNETS Centers have poor lighting,
poorly maintained interiors, or a lack of centrialanditioning or sufficient window air
conditioning units. Many GNETS Centers lack gynmas, cafeterias, playgrounds,
appropriate (or any) libraries or media centergrg® labs, or suitable and specific classrooms
for electives such as art, music, and physical &ilut. The absence of, or lack of access to,
these facilities greatly impair the educational appynities of students in the GNETS Program.
By contrast, our investigation determined that nudshe general education schools in the State
have newer buildings with far more features, inolgdgymnasiums, expansive libraries and
media centers, cafeterias, classrooms for elec¢tares outdoor playgrounds (elementary level),
and science labs, sports facilities, and vocatiotzssrooms (high school level).

For example, the Woodall GNETS program in Columi@eorgia serves nine LEAs, and
all students in the GNETS program attend schoalsingle center located in a very old building.
We observed that the window air conditioners warky@poradically, and the interior of the
building was dirty. There was no gymnasium for $ibgl education. A general education high
school located just a few miles away is a brand fa®ility with spaces for sports, arts, and
vocational education. The Heartland Academy GNET&ram operates a main site located in
a separate building on the campus of a generabtidncelementary school. The GNETS
Program facility is in the back of the property asdery old, with no playground, no gym, and
an uneven, unpaved parking lot. Students haveatk through dirt and mud to get to the school
door. Only steps away, Montgomery Elementary Skteogeneral education facility, appears to
be a new building, with a large gym and a varidtgew, colorful playground equipment.
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According to GNETS Program staff, students in ttNEGS Program are only
occasionally allowed to use the school playgroamd, only when the general education students
are not using it. In many instances, we found tgatland well-maintained school facilities that
offer educational opportunities, privileges, angtatages that students in the GNETS Program
do not enjoy. Most of the facilities used for tBBIETS Program are inferior, limiting the ability
of students in the GNETS Program to enjoy the [@g@s and advantages associated with newer
and more well-maintained general education schools.

3. The State Does Not Provide Students in the GNEB8ram Equal
Opportunities to Participate in the Instructionahfices and Curriculum
Received by Non-GNETS Students

Our experts found significant evidence that, altffothe majority of students in the
GNETS Program could participate in the variety agdr of curricular and co-curricular
instruction available in general education classreaith appropriate services and supports,
they instead receive inferior educational servinesomparison to students not in the GNETS
Program.See 28 C.F.R. § 35.130(b)(1) (ii), (iii). One pareald us, “GNETS is not an
educational facility — it's where kids are senb®wbabysat.” While our experts observed quality
grade-level instruction aligned with Georgia Statandards in general education classrooms
(serving students with and without disabilitietgy found few examples of classroom
instruction meeting the grade-level Georgia Steadards in the GNETS Program. Our review
demonstrated that the structure of the GNETS Progmasents significant barriers to the
delivery of effective grade-level instruction. Fexample, we found that many classrooms in the
GNETS Program include students of different agesitilities, and grade levels, and from
different home schools. Based upon our interviewtls GNETS Program staff, academic
instruction, particularly at the middle and higihgol level and in rural areas of the State, is
often computer-based. According to our experts)ynad the computer-based instructional
programs used in GNETS programs are “credit regopeygrams,” designed to serve the
limited purpose of allowing students to make uprsewcredits after missing classes during a
term. We visited two GNETS Centers where the sitede=ceived all of their academic
instruction by computer using credit recovery pergs. Students in the GNETS Program are
capable of benefitting from the academic matenallable to students outside the GNETS
Program, but the structure of the GNETS Prograniedethem this opportunity.

Our experts found that students in the GNETS fraragare denied equal opportunities to
access educational benefits and services thathetiméclearning experience as compared to their
peers in general education schools, including laddecigorous science classes, no science
laboratories in most GNETS Centers, no researdgegsoor project-based learning, and very
few opportunities for student collaboration. Maren most high school GNETS Program
teachers that we interviewed were certified onl$pecial Education, and not trained to teach
the specific subjects that they taught. We fodrad many students who are not in the GNETS
Program have access to classrooms that followtaaiing model, where a general education
teacher with subject-matter certification and acggdeeducation teacher work together to teach
students with and without disabilities. Studentthe GNETS Program do not have equal
opportunity to access these classroom and edueagonichment services available to students
not in the GNETS Program.
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Based upon data provided by the State, academicatigt students in the GNETS
Program are currently performing multiple gradesle\behind their peers in the general
education schools. Students in the GNETS Progare kignificantly lower test scores than
other students with disabilities across Georgrafatt, in the 2012-2013 school year, students
with disabilities, as a general category in regbresults in Georgia, were nearly twice as likely
to pass the Criterion-Referenced Competency TE&SRBRET”) as students in the GNETS
Program. Indeed, the State’s audit of the GNET&RRM confirmed that “there was also a
significant gap between GNETS student performancktiae rates for thBtudents with
Disabilities (SWD) population.” Georgia Audit a3.1In addition, students in the GNETS
Program are more likely than their peers to fagtaduate with regular high school diplomas.
Almost two-thirds of students in the GNETS Progmaho graduate from high school receive
“special education diplomas” instead of regulaidatipas!® Further, based upon State data,
twice as many students in the GNETS Program droa®those who graduate from high school
in a given year. The Department found that, wighrapriate instruction and supports, the
majority of students in the GNETS Program haveathiéity to achieve test scores and earn
diplomas commensurate with students in generalaaucwho have similar disability profiles.

C. Georgia Can M ake Reasonable M odifications to Avoid Discrimination
Against Studentswith Behavior-Related Disabilities

Through the GNETS Program, the State purportsduige educational and therapeutic
services to students in segregated educationale@maents. Georgia can redirect existing
services, resources, training, and financial anddwcapital to appropriately integrate students
with disabilities in the GNETS Program into genegalication schools and offer them full and
equal opportunities to participate in the electjveedracurricular activities, coursework, and
other educational benefits and services enjoyeithdiy peers. The evidence indicates that doing
so would not constitute a fundamental alteratiodeuitle 112°

Currently, the State spends nearly $70 millionysar to serve nearly 5,000 students in
GNETS programs that unnecessarily segregate stidéhe independent State audit of the
GNETS Program determined that “there is no assertivat GNETS is a cost-effective
placement for providing these services.” The audiestimated that, in 2009, “the state would
have expended a minimum of $42 million to servesétsgudents in local schools rather than
GNETS (compared to $58 million in state funds f0MET S [that year]).” The auditors further
indicated that the State could get a better ratarits investment with better coordinated
services.See Georgia Audit at 13, 21.

As noted above, our investigation found that ttegeea few locations in the State where
students with disabilities similar to those in BRETS Program are being served in general
education environments through coordination of atdonal and mental health services. The

19 That designation indicates that the graduate cotgpleted the goals of the IEP; they did not nleetigh
school graduation requirements or achieve a passioige on the Georgia High School Graduation Téstr
investigation found that students with this typaligfloma have had difficulties getting a job omjoig the military
due to the “special education” designation.

20 This Letter of Findings should not be read tolynpat fundamental alteration is a viable defemsder the
IDEA or the U.S. Department of Education’s Free Apgropriate Public Education (“FAPE”) provisionmsthe
regulations implementing Section 504.
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State can reasonably modify its programs, redeiplogan capital, and use available funds to
similarly provide and coordinate services for studecurrently in the GNETS Program to enable
them to be appropriately educated and served inlibene general education schools. In 1990,
the State passed a law requiring the developmeéiat @dordinated system of care so that
children and adolescents with emotional disturbamzktheir families will receive appropriate
educational, nonresidential and residential memgalth services.” Ga. Code Ann. § 49-5-
220(a)(6). Georgia’s Department of Behavioral Heald Developmental Disabilities
(“DBHDD?”) is responsible for “planning, developingnd implementing the coordinated system
of care for [children with severe emotional disiieit].” Ga. Code Anng§ 49-5-220(b). State
law requires GaDOE to work with DBHDD to providepappriate education for youth with
severe emotional disturbancds. The State can appropriately address the neests@énts in
the GNETS Program in more integrated settings tjinaeasonable modifications to the State’s
existing services and supports, including enhamteacher training, appropriate behavior
assessments and intervention plans, instructitorédi to meet individual students’ needs
(“differentiated instruction”), and the developmehiappropriate accommodations and
modifications for students with disabilities.

Further, the State can expand coordination anc@astips with community-based
mental and behavioral health service providerse $tate’s education system is already capable
of providing such services, and does provide themfew locations in general education
schools and classrooms. In addition, DBHDD isadsecapable of funding such services and
does so in a few locations. State and federalslaggest that over 3,800 students in the GNETS
Program (83 percent of all students in the GNET&RmM) were enrolled in Medicaid in
November 2013. Medicaid provides federal fundioiga portion of the cost of some of these
services for eligible children under the age ofi@&luding community-based mental and
behavioral health services. Medicaid funding igikmble to provide appropriate services to
eligible students and may be used, consistent3te.F.R. § 300.154(d) of the IDEA
regulations, for behavioral health services angeup. By co-locating Medicaid-reimbursed
service providers at or near schools, most cu@BNETS students, as well as most students at
risk of entering segregated GNETS placements, egirdvided many of the behavioral and
mental health services that they need in generatagbn schools or classrooms. With these
services and supports, students currently in thEGNProgram could participate in the elective
courses, extracurricular activities, and rigorocadgmic instruction available in general
education programs, as well as benefit from thesapeducational facilities of the general
education schools.

VI. RECOMMENDED REMEDIAL MEASURES

The State should promptly implement a number ofsuess to remedy the deficiencies
discussed above and protect the civil rights aflestis with disabilities who receive educational
services in the State.

First, the State must develop and implement a cehgmsive plan to remedy the State’s
violation of students’ ADA Title 1l rights by delering mental health and behavior-related
educational services in ways that do not discriteirwan the basis of disability. The State must
ensure that students in or at risk of placemetitenGNETS Program are educated in the most
integrated setting appropriate to their needs,aanend policies, including admission and exit
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criteria, that lead to unnecessary placement apdoper retention of students in separate or
segregated school classrooms. The State musteatsdrstudents with disabilities who have
been placed in the GNETS Program are comprehegsveluated or reevaluated to determine
the educational and behavioral services, includimgadditional aids, services, and supports,
that they would need to participate in a generatation school, rather than in segregated
settings. The State must make available suchcg=rto enable the students to be educated in
general education schools with a priority on plaeetin general education classrooms and/or
other general education activities, unless theeQtah demonstrate that doing so would cause a
fundamental alteration. The State must ensurestndents with behavior-related disabilities at
serious risk of inappropriate placement in segesjatiucational settings in the GNETS Program
are evaluated or reevaluated and offered needezhdinal and behavioral services to support
them to remain in general education schools.

Second, the State must identify and provide sesyiggstems, and supports that students
in the GNETS Program will need for successful irdéign into general education schools.
Among other measures, the State must work with L&#¢RESAS to conduct needs
assessments with respect to the systems and seaviagable in general education schools and
communities to adequately serve GNETS Program stadd& he State must provide guidance
and support to LEAs and RESAs before, during, dted the process of transitioning GNETS
Program students into general education schoa@sadare that students in GNETS programs are
being promptly placed in the most integrated sgttippropriate to their needs. The State must
provide support and oversight to assist generatathn schools to provide appropriate school
and community-based supports for the students tedngegrated into general education. The
State also must provide enhanced and ongoingrigaamd professional development to
teachers, administrators, and other school per$oegarding how to meet the needs of these
students in the general education setting.

Third, the State must conduct ongoing outreaclanailies and general education schools
of GNETS Program students to inform them of th@ises and supports that will be available to
these students in general education schools. Ssidad parents must be provided with
alternatives to segregated services and placeneergions must be based upon meaningful
information and parental input.

Finally, the State is not obligated to operategesgated program such as GNETS under
any circumstances, but if the State continues teajohe State must ensure that the GNETS
Program provides opportunities for integration vathdents without disabilities to the maximum
extent appropriate. In addition, all GNETS progsamust offer the opportunity for therapeutic
and behavioral services and supports to meet tigests’ needs as well as equal educational and
extracurricular opportunities, including comparaddademic rigor, teacher qualifications,
course offerings, facilities, and extracurriculatities.
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VIl. CONCLUSON

We hope to continue working with Georgia in an able and cooperative fashion to
resolve our outstanding concerns with respectadtiate’s GNETS Program. We hope that you
will give this information careful considerationdathat it will assist in advancing productive
discussions that have already been initiated wighState’s counsel and the GaDOE.

We are obligated to advise you that, in the evieait We are unable to reach a resolution
regarding our concerns, the Attorney General maiia a lawsuit pursuant to the ADA if we
determine that we cannot secure compliance volimtarcorrect the deficiencies identified in
this letter. See 42 U.S.C. 88 12133-34; 42 U.S.C. § 2000d-1. Waldvprefer, however, to
resolve this matter by working cooperatively withuy*

Please contact Trial Attorney Torey Cummings aRjZD5-4204 within ten days to
inform the Department whether the State is inteckst working cooperatively to resolve this
matter. We know that you will give this letter ear consideration and review, and we look
forward to speaking with you in the very near fetur

Sincerely,

Vanita Gupta
Principal Deputy Assistant Attorney General

2t Please note that this Letter of Findings isiblip document and will be posted on the Civil Righ
Division’s website.
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